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U.S. Supreme Court on
“criminalizing” OWI refusals

Does Birchfield affect Iowa
OWIs?

In Birchfield v. North Dakota, _ U.S. _, 136 S.Ct. 2160
(6/23/26) the United States Supreme Court approved
a state statute which provides that people who refuse
breath testing can be charged with a crime, in addition
to any impaired driving charge. In the same opinion,
the court struck down a statute which provided that
persons refusing blood testing could be charged with
a crime.

As Iowa does not have a “refusal crime” similar
to North Dakota or Minnesota, at first glance it
would appear that Birchfield v. North Dakota
decision has no effect in Iowa. However, the
Birchfield opinion includes a troubling statement
about testing of persons who are unconscious:
“It is true that a blood test, unlike a breath
test, may be administered to a person who is
unconscious (perhaps as a result of a crash)
or who is unable to do what is needed to
take a breath test due to profound
intoxication or injuries. But we have no
reason to believe that such situations are
common in drunk-driving arrests, and when
they arise, the police may apply for a
warrant if need be.” Birchfield, 136 S.Ct., at
2184-2185.

The Court reviewed statutes from North Dakota and
Minnesota. In both states, an impaired driver can be
charged with a “normal” OWI under state law. In
addition, however, both states “criminalized” refusals
by passing statutes that made the fact of a refusal to
test a separate (and equally serious) crime. Only one
of these refusal laws, the Minnesota statute, survived
constitutional review.
The Court determined that the North Dakota statute,
which allowed officers to charge a person with a crime
if the person refused a blood test, violated the Fourth
Amendment. On the other hand, the Minnesota
statute, which allows officers to charge a person with
a crime if the person refuses a request for a breath
test, does not violate the Fourth Amendment.
The Court determined that breath testing was simply a
“search incident to arrest”. Breath tests “do not
‘implicate significant privacy concerns’” but “(b)lood
tests are a different matter. They ‘require piercing the
skin’ and extract a part of the subject’s body.”
(citations omitted.) In addition, a breath test permits
only an analysis of the breath for alcohol, but
collection of a blood sample carries with it the
possibility of much more extensive testing, and
therefore, the possibility of a much greater
governmental intrusion into a person’s privacy. “Even
if the law enforcement agency is precluded from
testing the blood for any purpose other than to
measure BAC, the potential remains and may result in
anxiety for the person tested.” As a result of the need
to pierce the skin in blood testing and increased
concern for privacy, the Court decided the North
Dakota statute violated the Fourth Amendment.
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page 1 321J.7 provides that Iowa officers may collect a blood specimen from a person who is “dead,

unconscious or otherwise in a condition rendering the person incapable of consent or refusal” if “a licensed
physician, physician assistant, or advanced registered nurse practitioner” certifies that the person is “incapable of
consent or refusal.” The statute makes no mention of search warrants.
However, the Supreme Court’s comment in Birchfield suggests that, in addition to a medical certification of inability to
consent or refuse, officers in Iowa are bound to seek a search warrant before collecting a body specimen from such
a person.
In Birchfield and an earlier case, Missouri v. McNeely, 569 U.S. __, 133 S.Ct. 1552 (4/17/13) the Court has made it
clear that the mere fact that alcohol dissipates from the human body is not, by itself, an exigent circumstance that
permits the compelled collection of a blood sample without a warrant.
However, on a case by case basis, exigent circumstances can exist which can justify the compelled collection of a
body sample without a search warrant. Each case depends upon its facts and circumstances and the officer’s ability
to seek and secure a warrant in a timely manner. As noted, in Missouri v. McNeely the Court determined that the
mere fact that alcohol metabolizes and concentrations dissipate over time is not, by itself, a sufficient exigency to
excuse the use of a search warrant to secure a sample. Having said that, the McNeely Court acknowledged that
other exigencies may permit seizure of a body sample without a warrant, and “consistent with general Fourth
Amendment principles, that exigency in this context must be determined case by case based on the totality of the
circumstances.” McNeely,133 S.Ct. 1556.
The Iowa Supreme Court has determined that Iowa Code section 321J.10A, (an Iowa statute which permits a
compelled blood draw without a warrant in emergency circumstances after an arrest has been made) is a
constitutional exercise of police power, when such emergency circumstances exist. See State v. Johnson, 744
N.W.2d 340 (Iowa, 2/8/08). The Johnson case was showcased as the type of exigency which could excuse a
rd
warrant in the Missouri Supreme Court’s analysis in State v. McNeely, 358 S.W.3 65 (Missouri, 1/17/12), (the state
court case which was affirmed in Missouri v. McNeely.) The lesson from the Johnson and the McNeely cases is that,
although the metabolization of alcohol is not an exigent circumstance sufficient to excuse a warrant, other facts may
exist which may, indeed, excuse the use of a warrant.
The Birchfield case has probably changed Iowa law to the extent that now, under Iowa Code section 321J.7, an
officer must receive certification from an appropriate medical profession that a person is unable to consent or refuse
and then must seek a search warrant to collect a body specimen, unless faced with exigent circumstances which
exist in addition to the metabolization of alcohol from the human body. This means that an officer who goes forward
and collects a body specimen without a warrant must be able to explain in detail those facts and circumstances
which made the officer’s actions appropriate in the absence of a warrant.
There is no “listing” of situations where a warrant may be excused and it is important to remember that an officer’s
first thought in such cases should always be to seek a warrant—with the knowledge that only the rare, true
emergency case will excuse the absence of a warrant, and that courts will judge the officer’s actions by the facts of
the emergency and the officer’s ability to memorialize and then articulate those facts.

Time to order (or renew) OWI and Traffic Offenses in Iowa
The new edition of the OWI and Traffic Offenses in Iowa manual will be released on September 30, 2016. The
manual, which has been updated and published annually since 1984, is published in digital format only, and uses
software that makes outdated editions inaccessible. Therefore the manual must be re-ordered every year.
This edition includes case annotations and links to the relevant cases decided since the last publication, as well as a
new case section on causation issues in vehicular homicide prosecutions.
The new edition of The Iowa Charging Manual, will also be released on September 30, 2016.
Order forms for OWI and Traffic Offenses in Iowa and the Iowa Charging Manual are attached to this issue of the
Highway Safety Law Update.
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“Iowa’s Drug Culture” conference announced
Prosecutors and law enforcement officers are invited to attend “Iowa’s Drug Culture: What’s on the Road Ahead?” to
be held Tuesday, September 27 at Prairie Meadows in Altoona.
The event will focus on drugged driving enforcement and traffic safety issues, as well as drug abuse in Iowa schools,
workplaces, and among the general population. A description of the event is attached to this issue of the Highway
Safety Law Update.
The event is free and a continental breakfast and lunch will be provided, but seating is limited. Persons interested in
attending should contact Mark Peterson at mapeterson@mn-ia.aaa.com.

United States Supreme Court
To refuse breath can be a crime; to refuse blood cannot
Birchfield v. North Dakota, _ U.S. _, 136 S.Ct. 2160 (6/23/16)
States may criminalize a refusal to submit to a breath test and such tests are “incident to arrest” and can be
conducted without a warrant; however, States may not make it a crime to refuse to submit to a blood test. In
addition, warrants must be obtained to seize a blood specimen from a non-consenting person or a person who is
unconscious or otherwise unable to consent or refuse, unless an exigency exists other than the natural dissipation of
alcohol from blood

Iowa Supreme Court
804.20 private telephone consultation is not (at present, at least) a constitutional right
State v. Senn, 882 N.W.2d 1 (Iowa, 6/24/16)
Plurality opinion analyzing Iowa Code section 804.20 finds that no Iowa or federal constitutional right to consult with
counsel attaches until formal criminal charges are filed and therefore, this defendant’s constitutional rights were not
infringed when he was not permitted a private telephone call with an attorney. Attorney consultation rights under
Iowa Code section 804.20 arise from the terms of the statute and do not include a right to a private attorney
telephone consultation. If an attorney comes to the station, the statute provides for private, face to face consultation.
A concurring opinion states that even assuming that such a constitutional right exists, the defendant did not show a
violation of such a right or that the rights he exercised under section 804.20 were inadequate; however, three
dissenting justices would have found that under the Iowa constitution, a right to counsel attached when the
defendant was arrested.
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Black Hawk County State v. Earl David Colton, No. 15-1604 (Iowa Court of Appeals,
filed June 15, 2016). Discussion of ‘written motion’ substantially complies with
concept of ‘motion in arrest of judgment.’ Pro se defendant who was advised that,
in order to attack his guilty plea, he would have to file a “written motion” (and who
affirmatively waived the right to file such a motion) did not establish that his waiver was
invalid simply because the court did not use the talismanic words “motion in arrest of
judgment”; OWI and possession of marijuana convictions affirmed.
Black Hawk County State v. Earl David Colton, No. 15-1604 (Iowa Court of Appeals,
filed June 15, 2016). Court’s admonitions about the desirability of counsel at
guilty plea were sufficient. Pro se defendant was advised of the nature of the
charges (OWI and possession of marijuana), his right to counsel and the services
counsel could provide, and the range of allowable punishments; although defendant
did not qualify for court appointed counsel, he had received the benefit of such counsel
in a previous case (he had been denied in the instant case because his income had
increased in the interim); defendant’s waiver of guilty plea counsel was knowing,
voluntary and intelligent.
Black Hawk County State v. Anna Marie Ware, No. 16-0093 (Iowa Court of Appeals,
rd
filed July 27, 2016). Convictions for OWI 3 , operating without owner’s consent,
nd
carrying weapons, and possession of methamphetamine, 2 offense affirmed.
Trial counsel was not ineffective; defendant did not show a reasonable probability that,
but for counsel’s actions, she would have rejected the plea agreement and gone to
trial.
Black Hawk County State v. Collin Alexander Ruhs, No. 15-1332 (Iowa Court of
Appeals, filed July 27, 2016). Reasonable grounds to stop for OWI. Officer had
reasonable grounds to stop the defendant where the officer had been called to a bar
by a bartender, “who provided information to the officer in a face-to-face conversation
about her personal observations” of the defendant and her belief that the defendant
was intoxicated, followed by the officer’s observations that the defendant’s truck was
“being driven in a manner” that led the officer to believe the defendant was intoxicated.
Black Hawk County State v. Collin Alexander Ruhs, No. 15-1332 (Iowa Court of
Appeals, filed July 27, 2016). Denial of motion to suppress on the basis of a latefiled motion. Defendant’s failure to file a motion suppress in a timely fashion,
although one ground for the trial court’s denial of the motion, was not argued by the
State; as a consequence, the Court of Appeals (like the trial court) decided the
defendant’s search and seizure issue on the merits, and determined the defendant’s
rights were not violated by the stop.
Black Hawk County State v. Preston Roby, No. 16-0192 (Iowa Court of Appeals, filed
nd
August 17, 2016). OWI 2 and driving while barred convictions affirmed.
Convictions based upon written guilty pleas that waived verbatim record of the
proceedings and the defendant’s presence at sentencing affirmed; claim of ineffective
assistance of counsel for failure to challenge the guilty plea procedure preserved for
possible post conviction relief. (See also No. 16-0191.)
Black Hawk County State v. Preston Roby, No. 16-0191 (Iowa Court of Appeals, filed
August 17, 2016). Driving while barred conviction affirmed; no motion in arrest
of judgment. Defendant’s complaint that counsel was ineffective (for failure to file a
motion in arrest of judgment) preserved for possible post-conviction relief. (See also
No. 16-0192.)
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Black Hawk County State v. Derrick Justin Green, No. 16-0059 (Iowa Court of
rd
Appeals, filed August 17, 2016). OWI 3 conviction affirmed; in his guilty plea,
defendant was adequately advised of his right to a jury trial. Defendant’s claim
that his guilty plea was not knowing and voluntary rejected; the court asked the
defendant “Do you understand that when you plead guilty, you give up your right to a
speedy and public trial before a jury of 12 people?” and “That you could not be
convicted without a unanimous verdict of guilty by all 12 jurors?” and the defendant
responded “Yes” to both questions.
Boone County State v. Akeen Elijah Porte, No. 15-1159 (Iowa Court of Appeals, filed
rd
June 29, 2016). OWI 3 conviction affirmed; issues preserved for postconviction relief. Defendant’s claims of ineffective assistance of counsel regarding
proper counsel on immigration consequences of a plea could not be decided upon the
existing record; conviction affirmed and issues preserved for possible post-conviction
relief.
Bremer County State v. Todd Christopher Mann, No. 15-0696 (Iowa Court of
Appeals, filed June 15, 2016). Conviction for driving while barred based upon
written guilty plea affirmed; case remanded for resentencing. Court rejects
defendant’s claim that his written guilty plea was not valid because he had not initialed
certain paragraphs on the document; the claim was waived because the defendant did
not file a motion in arrest of judgment—and in fact, the defendant waived the motion in
arrest of judgment in the written plea in a paragraph which the defendant initialed;
defendant’s case was returned for resentencing because there was no record of the
sentencing hearing, and the sentencing order recited only boilerplate language with no
indication of the factors the court relied upon to fashion the sentence.
Buchanan County State v. David Treptow, No. 15-1357 (Iowa Court of Appeals, filed
June 15, 2016). Public intoxication speedy trial claim rejected; convictions
rd
nd
affirmed. Defendant, convicted of 3 offense public intoxication, 2 offense
possession of marijuana and OWI challenged the plea to the public intoxication charge
on the basis that his speedy trial rights were violated; that charge arose in 2009 and
defendant ultimately failed to appear and was not arrested until 2014; a review of the
record indicated that in all instances but one it was clear that the defendant initiated or
agreed to continuances; the one instance where the record was not clear was
preserved for possible post conviction relief; all three convictions and sentences
affirmed.
Hardin County State v. Andrew William Schlachter, No. 15-0032 (Iowa Court of
Appeals, filed July 27, 2016). Prosecutor did not breach plea agreement; prison
nd
sentence for OWI 2 affirmed. Where prosecutor presented an agreed upon
sentencing recommendation for incarceration in jail with “no reticence, reluctance,
qualification, or hesitation—implicit or explicit” and presented the defendant’s criminal
history to the court, defense counsel had no duty to object to the recommendation and
was not ineffective; it was “the court’s prerogative to determine the appropriate
sentence within the terms of the applicable statute based on the information available
to it.”
Hardin County State v. Andrew William Schlachter, No. 15-0032 (Iowa Court of
Appeals, filed July 27, 2016). Sentencing courts should always be apprised of a
defendant’s criminal record. “(W)e consider it inappropriate and unacceptable that
any plea agreement prohibit the court from being advised of a defendant’s criminal
record at the time of sentencing.”
Johnson County State v. Patrick Daniel White, No. 14-2104 (Iowa Court of Appeals,
rd
filed June 15, 2016). Officer’s actions were not a ‘stop and investigation’; OWI 3
conviction affirmed. Officer did not “stop” the defendant where, when investigating a
minor hit and run, the officer went to the defendant’s house and asked him to step off
Continued on page 6
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the porch and speak with the officer; the encounter was consensual as the officer did
nothing to compel the defendant to comply with the request or show authority in any
way; the officer “had a limited license to take a step on to the porch to ask (the
defendant) to speak with him” and the defendant “had no obligation to step down to
the driveway and speak with the officer”; the officer’s subsequent investigation for OWI
was supported by reasonable articulable suspicion that the defendant was impaired
while driving; conviction affirmed. (A dissent argued that the officer seized the
defendant at his home “based on nothing more than reasonable suspicion of a
completed simple misdemeanor driving offense” in violation of the defendant’s rights
under the State and Federal constitutions.)
Johnson County State v. Brian Timothy Shepherd, No. 15-1341 (Iowa Court of
Appeals, filed July 27, 2016). Expunging public intoxication convictions.
Defendant’s request to expunge conviction pursuant to Iowa Code section 123.46(6)
denied; “(a) conviction can be expunged pursuant to section 123.46(6) only if the
person has not been convicted within the two-year window immediately following the
conviction. The determination of whether a conviction can be expunged is made at the
end of the two-year window.”
Kossuth County State v. Earl Otto Pedersen, No. 15-1819 (Iowa Court of Appeals,
nd
filed August 17, 2016). OWI 2 conviction affirmed; one year speedy trial claim
preserved. Defendant entered a guilty plea over one year after his initial arraignment;
the court of appeals declined the defendant’s request to find trial counsel ineffective
for failing to move to dismiss on speedy trial grounds; “the sparse record in this matter
is not sufficient to evaluate counsel’s performance” and “(t)he record is silent on the
State’s ability to show good cause for the delay”; issue preserved for possible post
conviction relief.
Marion County State v. Mark Len Palmer, No. 15-1582 (Iowa Court of Appeals, filed
June 15, 2016). OWI and domestic abuse convictions affirmed. Defendant’s
convictions affirmed; case had previously been remanded by the Iowa Supreme Court
because the trial court had failed to include its reasons for imposing the original
sentence selected; in this appeal from the resentencing, the defendant again claimed
that the trial court had failed to articulate its reasoning, but the Court of Appeals, after
examining the record, concluded “we know what the court did and its basis for doing
it”; after affirming the sentence imposed, the Court of Appeals did order a limited
remand, directing the trial court to shorten its no-contact order to reflect a five year
period from the original judgment, rather than imposing a new five year no-contact
order from the date of the resentencing.
Marion County State v. Chad Steven Lester, No. 15-1444 (Iowa Court of Appeals,
filed August 17, 2016). Speedy trial rights violated; OWI conviction reversed.
Although defendant agreed to a trial date outside of the speedy trial period, “mere
acquiescence in setting a trial date is not sufficient to lead to a waiver of speedy trial
rights” because it is the State’s responsibility to bring the defendant to trial; neither the
defendant’s failure to secure a substance abuse evaluation as ordered by the court
nor his late filing of a motion to suppress (in which he argued “the consent he gave to
law enforcement was not valid because he impermissibly signed an implied consent
form in red ink”) were sufficient to constitute a waiver of his speedy trial rights;
conviction reversed.
Polk County State v. Daniel Eugene Beeman, No. 14-1792 (Iowa Court of Appeals,
rd
filed June 15, 2016). OWI 3 and driving while barred convictions affirmed.
Written guilty pleas containing a waiver of the right to file a motion in arrest of
judgment and a record of the court advising the defendant of the right to file such a
motion waived the defendant’s complaint on appeal that his guilty pleas were
involuntary and lacked a factual basis.
Continued on page 7
HSL Update 6

Continued on page 4

Back to page 1 
Back to page 1 

RECENT
UNPUBLISHED
DECISIONS
INVOLVING
ALCOHOL AND
TRAFFIC SAFETY
Citation of unpublished cases
is governed by I.R.App.Pro.
6.904(2)(c), which provides
that unpublished opinions do
not constitute binding
authority and requires that
when citing an unpublished
opinion, a party include an
electronic citation where the
opinion can be readily
accessed on-line. (Note: all
opinions may be accessed
online in the Archives section
of Opinions of the Iowa Court
of Appeals or Supreme Court,
at
http://www.iowacourts.gov/).

Peter J. Grady
Pete.Grady@iowa.gov
Office of the Prosecuting
Attorneys Training
Coordinator
2nd Floor, Hoover Bldg.
Des Moines, Iowa 50319
Phone:
(515) 281-5428

Polk County State v. Daniel Eugene Beeman, No. 14-1792 (Iowa Court of Appeals,
filed June 15, 2016). Sentence which accepted the agreement of the parties
upheld. Trial court did not abuse its discretion in sentencing the defendant as he
rd
expected as part of the plea agreement; seven year prison term for OWI 3 and
driving while barred affirmed.
Polk County State v. Mehmed Ivankovic, No. 15-0622 (Iowa Court of Appeals, filed
nd
June 15, 2016). ‘Seizure’ was community caretaking; OWI 2 conviction
affirmed. Officer who found the defendant (passed out in his car with the lights on
and the engine running) was performing community caretaking functions when he
checked on the defendant’s condition and roused him; motion to suppress properly
denied and conviction affirmed.
Polk County State v. Mehmed Ivankovic, No. 15-0622 (Iowa Court of Appeals, filed
June 15, 2016). Emergency lights not a ‘seizure’ where defendant’s car is
stopped and defendant is passed out. Although officer activated his emergency
lights, the facts of case (defendant’s car stopped, engine and lights on, and defendant
passed out behind the wheel) demonstrate that the defendant was never “stopped” or
“seized” by the officer’s “show of authority”, nor did he “submit” to the officer’s
authority until he was roused by the officer.
Polk County State v. Timmie Alexander, No. 15-1759 (Iowa Court of Appeals, filed
June 15, 2016). OWI ‘look backs’ do not violate ex post facto laws. The statutory
change in 1997 which doubled the OWI “look back” from 6 to 12 years was not a
violation of the federal or state constitutional guarantees against ex post facto laws;
the ‘look backs’ did not mean anything unless and until a person committed a new
OWI after the statutory change and therefore did not increase punishment for offenses
committed in the past; see State v. Stoen, 596 N.W.2d 504 (Iowa, 6/3/99) and State v.
Garcia, 600 N.W.2d 320 (Iowa, 9/9/99).
Polk County Theodore Patrick Wright v. State of Iowa and Department of Public
Safety, No. 15-0782 (Iowa Court of Appeals, filed June 15, 2016). DPS employee
failed to exhaust administrative remedies. Ex-trooper’s challenge to DPS
discipline rejected; employee did not appeal his discipline with the Employment
Appeal Board and therefore, the district court had no jurisdiction to entertain his suit
attempting to challenge the discipline; summary judgment ruling affirmed.
Polk County State v. John Arthur Wilson, No. 13-0711 (Iowa Court of Appeals, filed
August 17, 2016). Eluding conviction affirmed; no motion in arrest of judgment.
Defendant failed to file a motion in arrest of judgment; “the written guilty plea affirmed
that (the defendant) understood that he could only challenge his guilty plea through a
motion in arrest of judgment. He did not do so.”
Polk County State v. Steven Charles Campbell, No. 15-1516 (Iowa Court of Appeals,
filed August 17, 2016). Community caretaking seizure when passed out
nd
defendant was roused by officer; OWI 2 conviction affirmed. Officer who
observed the defendant passed out in his car in a parking lot with the engine running
was acting within his community caretaking function when he woke the defendant,
opened the defendant’s door, and then stopped the defendant from closing the door;
the trial court properly denied the defendant’s motion to suppress.
Pottawattamie County In Re Property of Gordon Darnelle Watt, No. 14-2085 (Iowa
Court of Appeals, filed July 27, 2016). Forfeiture of $63, 803 affirmed. Cash seized
was subject to forfeiture and properly forfeited where the claimant’s “travel patterns
and items found in the vehicle” (including the cash, a loaded handgun, “alleged drug
notes” and multiple cell phones, a digital scale, a small amount of marijuana),
information from the driver of the car that he, the driver and Watt, the claimant, were
traveling to Colorado to buy marijuana to sell in Illinois—all supported a reasonable
inference that the cash was to be used for drug trafficking.
Continued on page 8
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Poweshiek County State v. Shane Douglas Deimerly, No. 15-1304 (Iowa Court of
Appeals, filed June 15, 2016). 804.20 ‘in person consultation’. Defendant’s
statement that he could not complete testing until after a specific person arrived at the
jail (who was a non-relative and not an attorney, and in fact, simply an employee of the
sheriff’s office) did not trigger a duty for the officer to explain that persons covered by
804.20 (family members and attorneys) could come to the station to consult with the
defendant; “the obligation to explain the scope of the statutory rights under section
804.20 is only triggered if there is confusion about that right” and there was no such
confusion here.
Scott County State v. Gregory C. Canaday, No. 15-1953 (Iowa Court of Appeals, filed
June 29, 2016). Where there is no record of plea agreement, complaint that State
did not honor the agreement must be preserved for possible post-conviction
rd
relief. Defendant’s conviction for public intoxication 3 offense affirmed; defendant’s
claims that the State did not honor the plea agreement or, in the alternative, that the
defense attorney misled him regarding the plea agreement were preserved for
possible post-conviction relief, as the plea agreement had not been entered into the
record.
Scott County State v. Gregory C. Canaday, No. 15-1953 (Iowa Court of Appeals, filed
June 29, 2016). Public intoxication sentence including treatment affirmed; no
abuse of discretion. Trial court did not abuse its discretion in ordering defendant, as
a term of probation, to complete a substance abuse treatment program that the
defendant had already completed; the court’s statement “I know you engaged in
treatment, but we have to make sure you stay in treatment and not incur any further
law violations” provides the reasoning behind the sentence selected.
Scott County State v. Christopher Michael Runge, No. 15-1913 (Iowa Court of
Appeals, filed July 27, 2016). Sufficient evidence of identity/operation for
operating while barred. The defendant’s girlfriend testified he had visited her and
that his vehicle was not there before he arrived or after he left but that it was present
while he was visiting her; an officer responding to a domestic disturbance call noted
that although the weather was cold, the vehicle’s tire was warm from residual engine
heat (showing that the car had recently been operated), the defendant had the keys,
and evidence that the vehicle belonged to the defendant but was registered to
someone else’s name due to the defendant’s driving status; driving while barred
conviction affirmed.
Scott County State v. Delbert A. Blake, No. 15-1771 (Iowa Court of Appeals, filed
August 17, 2016). Sufficient evidence of ‘intoxication’ in OWI. Officer’s testimony
regarding the defendant’s “appearance, the odor of alcoholic beverage on (the
defendant’s) breath, and the officer’s belief—based on years of experience and
training—that (the defendant) was intoxicated” and the defendant’s “visibly-excited
behavior”, when “viewed in conjunction with the odor of alcoholic beverage on his
breath and his watery, bloodshot eyes” is substantial evidence that the defendant was
intoxicated.
Sioux County State v. Destin Ray Carroll, No. 15-0970 (Iowa Court of Appeals, filed
June 15, 2016). Traffic stop extended beyond its ‘mission’; suppression of OWI
evidence affirmed. Driver stopped for speeding was detained “beyond the mission of
the stop” and therefore, evidence of OWI properly suppressed by trial court; it took the
officer six minutes to determine the defendant’s license status, but the officer detained
the defendant in the squad car an additional ten minutes, asked for permission to
search the car and when refused, called in a drug dog, and then, thirty four minutes
into the stop, began testing the defendant for impaired driving; the officer
“impermissibly prolonged the stop” and the extended detention violated the
defendant’s rights under the Fourth Amendment; see Rodriguez v. U.S., 575 U.S. __,
135 S.Ct. 1609 (4/21/15).
Continued on page 9
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RECENT
UNPUBLISHED
DECISIONS
INVOLVING
ALCOHOL AND
TRAFFIC SAFETY
Citation of unpublished cases
is governed by I.R.App.Pro.
6.904(2)(c), which provides
that unpublished opinions do
not constitute binding
authority and requires that
when citing an unpublished
opinion, a party include an
electronic citation where the
opinion can be readily
accessed on-line. (Note: all
opinions may be accessed
online in the Archives section
of Opinions of the Iowa Court
of Appeals or Supreme Court,
at
http://www.iowacourts.gov/).

Peter J. Grady
Pete.Grady@iowa.gov
Office of the Prosecuting
Attorneys Training
Coordinator
2nd Floor, Hoover Bldg.
Des Moines, Iowa 50319
Phone:
(515) 281-5428

Sioux County State v. Geoffrey Dean Oolman, No. 15-1114 (Iowa Court of Appeals,
filed August 17, 2016). Improper use of PSI, operating while barred case
remanded for resentencing. Trial court used “an outdated PSI from a separate
criminal proceeding” to sentence defendant; there is no statutory authority for this
procedure and the defendant did not consent to the procedure;“ an old PSI should
only be used if a defendant consents or waives objection to its use; defendant’s right
to procedural due process under the Iowa Constitution was violated, and the case
remanded for resentencing before a different judicial officer.
Winnebago County State v. Amanda Ione Brainerd Delzer, No. 15-1737 (Iowa Court
of Appeals, filed June 15, 2016). 804.20 rights do not arise during field sobriety
tests. Officer who had not made an arrest decision did not violate the defendant’s
804.20 rights by denying the defendant’s request to call an attorney immediately upon
arrival at the sheriff’s office before SFSTs had been administered (bad weather
caused the officer to transport the suspect to the sheriff’s office for SFSTs; after the
officer made an arrest decision, the defendant was accorded her 804.20 rights; OWI
rd
3 conviction affirmed.)
Winnebago County State v. Amanda Ione Brainerd Delzer, No. 15-1737 (Iowa Court
of Appeals, filed June 15, 2016). Suspect riding in the front seat of squad car,
being driven to location for SFSTs, not ‘restrained of liberty’ for purposes of
804.20. Where bad weather made SFSTs at the scene improper and suspect agreed
to go to the sheriff’s office for SFSTs and, while riding there, was seated in the front
seat of the squad car, the suspect was not “restrained of liberty” for purposes of
804.20. See State v. Dennison, 571 N.W.2d 492 (Iowa, 1997).
Winnebago County State v. Amanda Ione Brainerd Delzer, No. 15-1737 (Iowa Court
of Appeals, filed June 15, 2016). Miranda not violated. Roadside questioning which
preceded officer’s decision to conduct SFSTs did not implicate Miranda (see
Berkemer v. McCarty, 468 U.S. 420 (1984)) and motion to suppress admissions to
rd
drinking properly denied; OWI 3 conviction affirmed.
Woodbury County State v. Randy Irvin Ruston, No. 15-1111 (Iowa Court of Appeals,
filed July 27, 2016). Constructive possession of marijuana in a CMV. Although
both the defendant (a commercial motor vehicle owner/operator) and his wife testified
that marijuana found in his CMV belonged to the defendant’s wife, the record
contained sufficient evidence to support defendant’s conviction for possession of
marijuana; officers noted a strong odor of marijuana in and around the truck,
marijuana residue was found in a prescription pill bottle with the defendant’s name on
it, the pill bottle was close to the driver’s seat, marijuana was found on the floor of the
cab behind the passenger’s seat which was “also in close proximity to the driver’s
seat”; the defendant was alone in the truck which he owned, and the trial court’s
credibility determinations undercut the wife’s statements claiming ownership of the
marijuana.
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State v. Lamoreux,
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Prosecuting Attorneys Training Coordinator (PATC )
Under a project approved by the Governor’s Traffic Safety Bureau (GTSB), in cooperation with the National Highway Traffic Safety
Administration (NHTSA). The opinions, findings, and conclusions expressed in this publication are those of the author and not
necessarily those of the PATC, GTSB, NHTSA, or the Iowa Department of Justice. In farewell, I can only repeat the final words of
my sainted mother who, on her deathbed, said “Make sure your kids get to know their first cousins. And for my sake, Peter—
be good!”

Submissions and/or comments may be sent to:
PATC
Iowa Department of Justice
nd
2 Floor, Hoover State Office Building
Des Moines, IA 50319
Phone: 515-281-5428 ~ Fax: 515-281-6771 (Attn: PATC)
E-mail: sue.apple@iowa.gov
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ORDER FORM

A Prosecution Manual 4th Ed. (2016-09)
Available in CD-ROM only

Note: The OWI Manual is included in both the Criminal Law Handbook and the Charging Manual
Name:

Qty. _____ Single User @ $10.00

Agency

Qty. _____ 10 Multi Users @ $50.00
Qty. _____ 25 Multi Users @ $100.00

Address

Qty. _____ 50 Multi Users @ $150.00
Qty. _____ 100 Multi Users @ $250.00
Email

Qty. _____ 150 Multi Users @ $300.00

Phone:

Total Payment Enclosed: $ ___________

.

Questions?
Email Sue Apple at
sue.apple@iowa.gov
or call 515-281-5428

Make checks payable to PATC
Mail order form & payment to:
PATC
Hoover Building, 2nd Floor
Des Moines, Iowa 50319

This version (2016-09) of the OWI & Traffic Offenses in Iowa will expire
(be inoperable) September 30, 2017, and a new, updated version
(2017-09) will be available for purchase in September, 2017.

For Internal Use Only:
Check# _____ Rec'd by: _____
Invoice # _______

Back to page 1

Iowa Charging Manual
Copyright © 2002
Iowa Attorney General’s Office
All Rights Reserved

Version 2016-09
Expires
September 30, 2017

ORDER FORM
Name: ________________________
Agency: ______________________
1 Single User @ $ 30.00 Quantity _______

Address: ______________________

10 Multi-User @ $200.00 Quantity _______

Email: ________________________

25 Multi-User @ $400.00 Quantity _______

_______________________________

50 Multi-User @ $750.00 Quantity _______

Phone: _________________________

100 Multi-User @ $1000.00 Quantity_______

Make checks payable to: PATC

150 Multi-User @ $1125.00 Quantity_______
Total Payment Enclosed:$ __________

NOTE: The Charging Manual also
contains the OWI & Traffic Offenses
Manual, both are included in the Iowa
Criminal Law Handbook.
*Version 2016-09

Mail Order Form & Payment to:
PATC/ Attn: Peg Bowman
2nd Floor, Hoover Building
Des Moines, Iowa 50319

Questions?
E-mail Peg Bowman at
peg.bowman@iowa.gov
or call 515-281-5428

For Internal Use Only:

will become inoperable
September 30, 2017

Check # __________
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Iowa’s Drug Culture
What’s on the Road Ahead?
Tuesday, Sept. 27, 2016 • 8:30 a.m. – 3:30 p.m.
Registration and continental breakfast start at 8 a.m.
Prairie Meadows Casino • 1 Prairie Meadows Dr, Altoona, IA
FREE EVENT (lunch provided) • LIMITED SEATING • RSVP REQUIRED

See Agenda on Back
Who should attend?
Law Enforcement
Elected Officials
Courtroom Officials
Health Professionals
School Administrators

Join leading experts to enhance your
knowledge of drug use (legal and illegal) and
its potential impact on driving. Learn about
challenges and countermeasures to this ever
evolving issue. As fellow stakeholders in the
traffic safety field, we welcome you to attend
the summit and join us in the process of

Traffic Safety Professionals

building a common knowledge foundation

Employer Safety Representatives

from which we can all proceed.

To RSVP, contact Mark Peterson at mapeterson@mn-ia.aaa.com

Iowa’s Drug Culture – What’s on the Road Ahead?
Tuesday, September 27, 2016
8:00 a.m.

Continental Breakfast

8:30 a.m.

Welcome
Kevin Bakewell, Senior Vice President & Chief Public Affairs Officer,
AAA-The Auto Club Group
Roxann Ryan, Commissioner, Iowa DPS
Susan DeCourcy, Regional Administrator, NHTSA Region 7

9:00 a.m.

National Trends
Jake Nelson, MPH, MPP, Director, Traffic Advocacy and Research, AAA

10:00 a.m.

Iowa Crash Tends Overall/Impairment
Vince Kurtz, Trooper, Iowa State Patrol

10:45 a.m.

Break

11:00 a.m.

Drug Abuse in Iowa: What’s Trending?
Linda Kalin, RN, BS, CSPI, Executive Director, Iowa Poison Control Center

12:00 p.m.

Lunch

1:00 p.m.

Drugged Driving Enforcement and Awareness
Jim Meyerdirk, Drug Recognition Expert Coordinator, Iowa Governor’s
Traffic Safety Bureau

2:00 p.m.

Panel Discussion
Prosecuting Attorney – Maurice Curry, Assistant Polk County Attorney
High Schools – Adam Choat, Officer, Pleasant Hill Police Department
Employers – Tess Benham, Sr. Program Manager, Prescription Drug Overdose
Initiative, National Safety Council

3:15 p.m.

Wrap Up
Jake Nelson, MPH, MPP, Director, Traffic Advocacy and Research, AAA
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